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Today’s presentation

 This book focuses on 
numerous legal practices, 
including human rights 
processes. 
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Why human rights?

 UN landmark 
communique in January 
2019

 Many calls for human-
rights based approaches

 Human rights abuses 
around the world

 SA and drug treatment for 
young people

 Other activity in Australia 
on human rights
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The International guidelines on human rights and drug policy
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 But what are human rights?

 And how do they work?

What are human rights?
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The Universal Declaration of Human Rights 1948
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A human right may be subject under law only to such reasonable limits 
as can be demonstrably justified in a free and democratic society 
based on human dignity, equality and freedom, and taking into account 
all relevant factors including –

a)the nature of the right; and
b)the importance of the purpose of the limitation; and
c)the nature and extent of the limitation; and
d)the relationship between the limitation and its purpose; and
e)any less restrictive means reasonably available to achieve the 
purpose that the limitation seeks to achieve.

When can rights be limited? (Victorian Charter, section 7(2))



Victoria’s rights
• This legislation protects 20 human rights including:

o Your right to life (section 9)
o Your right to privacy (section 13)
o Your right to freedom of thought, conscience, religion and 

belief (section 14).

• You can read here:
http://www.humanrightscommission.vic.gov.au/the-charter

\
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http://www.humanrightscommission.vic.gov.au/the-charter


Canada
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Case study 1: Mandated treatment
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 Provide for the detention and treatment of persons with a severe 
substance dependence where this is necessary as a matter of 
urgency to save the person's life or prevent serious damage to the 
person’s health; and

 Enhance the capacity of those persons to make decisions about their 
substance use and personal health, welfare and safety.

The Severe Substance Dependence Treatment bill: the objectives
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The statement suggested that the engaged rights were: 

 the right to be protected from any discrimination on the basis of an 
impairment (sections 8(3) and 8(4) of the Charter), 
 the right to life (section 9 of the Charter), 
 the protection of families and children (section 17 of the Charter), 
 cultural rights (section 19 of the Charter),
 the right not to be subjected to medical treatment without the person’s full, 
free and informed consent (section 10(c) of the Charter),
 freedom of movement (section 12 of the Charter), 
 privacy (section 13 of the Charter), 
 liberty and security of the person (section 21 of the Charter) and 
 the right to a fair hearing (section 24 of the Charter). 

The Severe Substance Dependence Treatment bill
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“In my view, the bill’s objectives are consistent with the principle of 
personal autonomy. The bill aims to enhance the capacity of persons 
with a severe substance dependence to make their own decisions about 
their substance use and personal welfare. The provisions for detention 
and treatment are designed to give persons with severe substance 
dependence ‘time out’ from their substance use, creating an opportunity 
for the person to engage with services for voluntary treatment”. 

(Daniel Andrews MP, Minister for Health, Victorian Legislative Assembly, 
2009: 4579) 

Statement of human rights compatibility
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(a) The nature of the rights being limited

The nature of the rights to liberty and freedom of movement is the basic principle that every person has 
a right to physical liberty that can only be interfered with in specific circumstances. These rights are not 
absolute in international human rights law and may be subject to reasonable limitations.

(b) The importance of the purpose of the limitation

It is necessary to limit a person’s rights in order to provide urgent treatment to save the person’s life or 
to prevent serious damage to a person’s health. This is a very important purpose. 

(c) The nature and extent of the limitation

The limitation is proportionate. The bill provides that a person can only be detained if a number of 
criteria are established, and only for up to 14 days. There are a number of safeguards contained in the 
bill to minimise the interference that the bill may have on a person’s human rights.

Statement of human rights compatibility
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Case study 2: Proposal to drug test welfare recipients
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 Maintain the integrity of, and public confidence in, the social security 
system by ensuring that tax-payer funded welfare payments are not 
being used to purchase drugs or support substance abuse; 

 Provide new pathways for identifying recipients with drug abuse 
issues and facilitating their referral to appropriate treatment where 
required. 

The Social Services Legislation Amendment (Drug Testing Trial) Bill 2018 – the 
objectives
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 the right to social security, 
 the right to an adequate standard of living and the rights of the family and 

child to special protection and assistance (Articles 9, 10 and 11 of the 
International Covenant on Economic, Social and Cultural Rights);

 the right to equality and non-discrimination (Article 2(2) of the International 
Covenant on Economic, Social and Cultural Rights); 

 the right to equality before the law, the right to privacy and the rights of the 
child to special protection and assistance (Articles 10(3), 17 and 26 of the 
International Covenant on Civil and Political Rights);

 obligations under the Convention on the Rights of Persons with Disabilities; 
 obligations under the Convention on the Elimination of all forms of Racial 

Discrimination; and 
 obligations under the Convention on the Rights of the Child. 

The rights infringed/engaged
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 “Article 3 provides that in all actions concerning a child, the best 
interests of the child will be a primary consideration. This measure is 
intended to achieve the objectives of ensuring appropriate use of 
welfare payments (including to meet essential living costs for 
recipients and their families) and identifying drug use and helping 
people who require it to seek treatment. These objectives are in line 
with article 3 of CRC. Supporting and encouraging recipients to 
address their drug misuse issues will improve their capacity to find 
work and support themselves and their children”. (Commonwealth of 
Australia House of Representatives, 2018a: 7)

Statement of human rights compatibility
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Other factors?
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 Great enthusiasm for human rights for drug policy futures.
 But Australia’s system appears to be problematic, based on these two 

examples, at least.
 Ideas about people who use drugs are important, because they shape 

how the ‘humans’ in ‘human rights are understood.
 We need more diverse accounts of people who use drugs.
 We need to engage critically with governments on how they interpret 

human rights.
 Do we need a national bill of rights?

Conclusions
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